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TIMELY FARM LEASE ISSUES
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I cash rent my ground, but the lease allows 

for two equal payments, one March 1 and 

one November 1. I am concerned that my 

tenant may not be able to make the second 

payment. What can I do?



Landlord’s Lien

• Automatically attaches to rented farmland, 
but must file to perfect.

• To perfect a landlord’s lien, a landlord 
takes the following steps:

• File standard financing statement (UCC-
1) with the Secretary of State. 

• The financing statement must say that 
it’s "for the purpose of perfecting a 
landlord’s lien."



Priority
• With a few exceptions (i.e. harvester’s lien), a 

perfected landlord’s lien in the farm products 
has priority over a conflicting security interest or 
lien, including a security interest or lien that 
was perfected prior to the creation of the lien 
under this section, if the lien created in this 
section is perfected:
• When the debtor takes possession of the 

leased premises OR
• within 20 days after the debtor takes 

possession of the leased premises.
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My tenant and I signed a written lease for 

the 2019 crop year. The lease provides that 

all of the rent is due, up front, on March 1. 

It’s March 6 and my tenant hasn’t paid. I 

am afraid that he does not have the money. 

What can I do?



Nonpayment of Rent

• Failing to pay rent when it is due is a default in 
performance that entitles the landlord to initiate 
termination proceedings, no matter when that 
default occurs. Riggs v. Meka, 17 N.W.2d 101 
(Iowa 1945).

• Although many leases provide that nonpayment 
of rent “terminates” the lease, termination in 
such cases is not automatic, but an option the 
landlord can exercise. Vincent v. Kaser
Construction Co., 125 N.W. 2d 608 (Iowa 1963).



Nonpayment of Rent
• Check lease for specific procedures required. 
• Generally, nonpayment of rent will entitle the 

landlord to initiate forcible entry and detainer action 
(eviction). Iowa Code § 648.1.

• Landlord should first provide tenant with a notice of 
default and a reasonable opportunity to cure before 
termination. 
• Three-day notice to quit.

• If he leaves, you can rent to another.
• If not, proceed with forcible entry and detainer 

• If it comes to this, you need legal counsel.



11

I leased a parcel of farm ground 

during the 2018 crop year. I was 

unable, however, to complete my 

harvest because of unexpected 

weather conditions. I still have corn 

in the ground, but my lease 

terminated March 1, 2019. What 

remedies do I have?



Crops in the Ground

• The Iowa Supreme Court has stated that a 
tenant must be given a reasonable 
opportunity to take possession of his crop 
as soon as is reasonably possible after the 
termination of his lease if he was unable 
to harvest due to bad weather. Schulz v. 
Hoffman, 118 N.W.2d 532, 254 Iowa 868 
(Iowa, 1962). 
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COMMON PROPERTY ISSUES
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My client recently purchased a 

120-acre parcel of land. After the 

purchase, he had a survey done 

and realized that the partition 

fence encroaches on his land 10 

feet. He talked to the neighbor, 

but she refused to agree to move 

the fence. What can my client 

do?



Boundary by Acquiescence

• If parties acquiesce or “mutually 
recognize” for a period of at least 10 
years that a fence is the boundary line 
between them, it becomes the 
boundary line.
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The time for a survey is before a purchase.



Boundary by Acquiescence Established
Nafziger v. Pender, 2016 Iowa App. LEXIS 23 (Iowa Ct. App. 
Jan. 13, 2016).

• Plaintiffs brought their action to establish a disputed 
boundary. 

• Since at least 1992, the parties’ properties had been 
separated by a fence that was approximately 33 feet 
from the actual survey line. 

• The fence encroached upon the plaintiffs’ land. 

• When the defendants began to sell their property, the 
plaintiffs brought their action. 

• The district court ruled that a boundary by acquiescence 
had been established.



Speak Up!

• On appeal, the Iowa Court of Appeals agreed.

• Although the plaintiffs argued that their 
predecessors in interest did not believe the fence 
was the property line, the court said that was 
immaterial. 

• What mattered was whether the plaintiffs (and 
their predecessors in interest) had acquiesced or 
“mutually recognized” for a period of at least 10 
years that the fence was the boundary line 
between them. (Tacit Approval Sufficient)



Tenants in Common
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My three siblings and I inherited farmland 

“share and share alike.” Three of us get 

along, but one is always challenging 

everything we do. What options do we have?



Tenants in Common - Lease
• “Ordinarily a lease of the entire estate by one 

tenant in common is not binding on other 
tenants in common who have not authorized 
or ratified it.” Dethlefs v. Carrier, 64 N.W.2d 
272, 274 (Iowa 1954); Miller v. Gemricher, 183 
N.W. 503 (Iowa 1921).

• But, where a lease is made by one tenant in 
common and the lessee takes possession and 
continues to pay rent, it will be presumed that 
the lease was made with the knowledge and 
consent of the other tenants in common, 
absent evidence to the contrary. Dethlefs, 64 
N.W.2d at 274.



Iowa’s New Partition Law
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Partition

• Where property, real or personal, is 
owned jointly or in common by two 
or more parties, a partition action 
may be brought in equity to divide 
the property into individually owned 
interests.

• Iowa law has always favored 
partition by sale.
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Partition in Kind
• Newhall v. Roll, No. 14-1622 (Iowa Sup. 

Ct. Dec. 23, 2016)

• Stated that Iowa law favors partition 
by sale, not partition in kind (many 
other states favor partition in kind—
avoid forced sale)

• Person seeking partition in kind 
has burden to prove both 
equitable and practicable.
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Partition in Kind

• Two tracts, one in Hardin County and one in Butler 
County. Difference in value between two tracts was 
$151,000-$535,500.

• Sister offered equalization payment to make up the 
difference.

• Family farm, sister and brother both claimed 
emotional connection to land. Brother lived in 
North Dakota, but continued to farm Iowa 
property. Sister lived nearby and took care of 
her parents until they died.

• Sister wanted to avoid tax liability.



Partition in Kind

• Supreme Court denied sister’s 
request for partition in kind.

• Did not prove both equitable and 
practicable to get the home place.

• They both wanted it. Not easy to 
apportion fairly.
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Legislature Intervenes

• SF 2175 signed into law on April 11, 
2018. Effective July 1, 2018.

• Replaces Iowa Code ch. 651, 
completely overhauling the partition 
process for heirs property.

• Now favors partition in kind for this 
property.
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Heirs Property

Iowa Code § 651.30 “Great Prejudice” 
Analysis
• Court will order property partitioned in kind unless this 

will result in great prejudice to cotenants as a group.

• Practicably divided?

• FMV materially lower after partition?

• Tax consequences?

• Lawful use harmed by division?

• Degree of contribution?
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Owelty

• Referees may now recommend 
owelty payments to even out division 
of property. This is an equitable 
remedy.

• Owelty must be approved by the 
court.

• Example: You get forty acres. I get 
60 acres, but I pay you $50K.
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Thoughts

• If a tenant in common wants to retain family 
property, he or she will have much greater 
chance of doing so.

• Will depend, in part, on percentage owned by 
those who want partition in kind.

• May result in more family settlements once 
operation of the law is well understood.

• Solid transition planning is still most important 
tool to avoid family disputes and ensure 
property passes as desired.
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FENCE LAW REMINDER
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I just moved next door to a farmer 

who has decided to graze cattle. To 

welcome me to the neighborhood he 

sent me a letter stating that he 

wanted to erect a partition fence and 

that I was required to pay half.

Can he do that???



Duty to Build Partition Fence
• Iowa landowners have no common law duty to 

fence their property. Longfellow v. Sayler, 737 
N.W.2d 148 (Iowa 2007).

• Instead, Iowa Code § 359A.1A imposes a 
conditional statutory duty:
• Respective owners of adjoining tracts of land 

shall upon written request of either owner be 
compelled to erect and maintain partition 
fences, or contribute thereto, and keep the 
same in good repair throughout the year.



Written Request

• The trigger is a “written request” by 
an adjoining landowner.

• Dear Neighbor: “You are hereby 
requested to contribute to the cost of 
a partition fence.”



Request
• The statute has nothing to do with livestock.

• A landowner owning no livestock can 
require an adjacent landowner to erect and 
maintain a partition fence.

• A landowner owning livestock can require 
his non-livestock-owning neighbor to 
contribute to erecting and maintaining the 
partition fence. 

• Iowa Supreme Court has found statute to be 
constitutional.



Farm Bill / Government Payments
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Agricultural Improvement Act of 2018
• Signed into law December 20, 2018.

• Largely status quo for most commodity programs.

• ARC, PLC

• Significant changes to dairy program.

• No adjustments to payment limitations

• Still $125,000/<$900,000 AGI

• Took industrial hemp off of the list of controlled 
substances and made it eligible for crop insurance

• Lots of state legislation and federal regulation 
that must follow

• Some changes to conservation. 37



Market Facilitation Payments
• On December 17, 2018, second round of MFP 

payments were authorized. 

• Many of these payments unexpectedly hit mailboxes 
by year-end, triggering 2018 tax liability for their 
receipt. 

• Producers have until May 1, 2019 to certify 
production.
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Health Care Issues
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Health Care Still Difficult
• Beginning this year, no shared responsibility payment if 

you don’t have health insurance.

• This does not solve premium problems, but does 
provide options for other types of coverage

• Association plans

• Farm Bureau plans

• In 2018, Iowa had second highest individual premiums 
in the country.

• Watch out for advance premium tax credits on 
Marketplace

• They make insurance affordable, but come with 
danger. 40



No Discretion for Sympathetic 
Circumstances         

O’Connor v. Commissioner (2018)

• Climbed above FPL because of sale of 
family heirlooms when husband 
suffered terminal cancer.

• Court said no leeway, had to repay.



Financial Distress Compounds Issue
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Recapture Trap

• Accelerated depreciation in many cases means 
that selling $500,000 of machinery to pay 
$500,000 of debt will leave a farmer with 
significant tax liability he or she may be unable 
to pay. 

• In some cases—as calls to our Center have 
indicated—this tax liability is unexpected. 
Debtors should work with an experienced 
professional before choosing to sell assets to 
ensure that all options are considered. Once the 
tax liability is incurred, options are limited.
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Chapter 12
• Most tax debt is generally non-dischargeable in 

bankruptcy.  Chapter 12, the special provision for 
farmers and fishermen, however, does provide an 
exception. 

• To use this provision, specific income and debt 
requirements must be met. In proper cases, even a 
farmer intending to leave the farming business may 
be eligible to use Chapter 12 to discharge tax liability 
from asset sales, if he or she can create a feasible 
plan. 

• Tax debt is treated as unsecured claim.
44



Ag Nuisance and “Ag-Gag”
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Ag Nuisance Lawsuits
• North Carolina lawsuits resulted in massive punitive 

damage awards.

• i.e. 450 million reduced to 94 million.

• Iowa agricultural is different and Iowa law is 
different.

• Some pending trials.

• Iowa Supreme Court has restricted legislative 
granted immunity to producers. But, can limit 
some damages.

• No limit if negligent or violating the law.
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“Ag Gag” Law Status
• Iowa Code § 717A.3A passed in 2012. 

• Prohibited persons from obtaining access to 
animal production facilities under false 
pretenses. It also prohibits making false 
statements to get a job with an animal 
production facility with the intent to commit 
unauthorized acts on that premises. 

• Iowa federal court said violated First 
Amendment (on appeal to Eighth Circuit)

• Detestable, but protected because they did 
not cause a “legally cognizable harm” or 
provide “material gain” to the speaker.



“Ag Gag” Law Status
• Last week, Iowa Governor signed new law.

• Senate File 519, makes it a crime to obtain (1) access 
to or (2) employment with an agricultural 
production facility by use of deception with the 
intent to cause “physical or economic harm or 
other injury.”

• Language upheld by Ninth Circuit.



Clean Water Rule Update
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New Proposed WOTUS Rule
• On December 11, 2018, the Environmental 

Protection Agency (EPA) and the U.S. Army Corps of 
Engineers proposed a revised definition for “waters 
of the United States” or WOTUS. 

• As proposed, the rule would significantly narrow the 
scope of WOTUS, particularly in comparison to the 
2015 Clean Water Rule.

• Won’t be effective until finalized.
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“Adjacent Wetlands” Reigned In
• The proposed rule provides that wetlands 

“adjacent” to other jurisdictional waters would be 
jurisdictional. 

• Adjacent wetlands must actually abut the 
jurisdictional waters or have a direct hydrological 
surface connection to the jurisdictional water in a 
typical year. 

• Wetlands that are physically separated from 
jurisdictional waters by a berm, dike, or other 
barrier are not adjacent if they lack a direct 
hydrologic surface connection to a jurisdictional 
water in a typical year. 51



Groundwater
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Groundwater and Clean Water Act

Can groundwater as a conduit for pollutants lead to CWA liability?

• In early 2018, 4th Circuit and 9th Circuit ruled that discharge passed 
from a point source through groundwater to navigable waters 
could support a Clean Water Act claim. Upstate Forever v. Kinder 
Morgan Energy Partners, L.P.; Haw. Wildlife Fund v. Cnty of Maui.

• In September 2018, the 6th Circuit held that the CWA does not 
apply to pollutants that travel through groundwater before 
entering navigable waters. Tenn. Clean Water Network, et al. v. 
TVA ; Ky. Waterways Alliance v. Kentucky Util. Co., No. 18-5115.

• U.S. Supreme Court has decided to hear the case. Will 
get a ruling.
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Syngenta Settlement
• Final claims were submitted October 12, 2018.

• Settlement was approved December 7, 2018.

• We’ll see how far the $1.51 billion goes.

• ½ Billion = attorney fees (not including costs)

• Payments should be made this year.

• Stay tuned!
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Tax Law Update
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Center for Agricultural Law & Taxation

IRC § 199A Deduction 

20 percent deduction (subject to many limitations)
• Applies to “qualified business income” received by an individual from a 

pass-through business:

• LLC (not taxed as a C corporation)

• S Corporation

• Partnership

• Sole Proprietorship

• Trusts

• Ag & Hort. Cooperatives (treated differently)

• Tries to even the playing field for pass-throughs, 
making the highest effective rate 29.6%.

• Effective only 2018-2025
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Center for Agricultural Law & Taxation

Qualified Business Income

• Income from Sale of Farmland – No

• Net Schedule C Income – Yes

• Government Program Payments – Yes

• Income from Partnerships, even if passive partner? –
Yes, if it’s a trade or business

• 4797 Recapture income from sale of depreciated 
equipment – Yes  

• Self-Rental Income - Yes

• Other Rental Income – Some Yes, Some No
57



Center for Agricultural Law & Taxation

Rental Income & QBI     

• Final regulations did not create a bright line test to 
clarify “trade or business” questions with respect to 
rental activities

• They did give us a safe harbor. 

• Must be IRC § 162 trade or business.

• There is no bright-line definition of what types of 
rental activities constitute trades or businesses for 
purposes of IRC § 162. The courts make trade or 
business determinations on a case-by-case basis 
after a highly factual inquiry.
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Center for Agricultural Law & Taxation

Lease Income & QBI    

• Best “definition” for an IRC § 162 “trade or 
business” is the most recent guideline from the 
U.S. Supreme Court: 

• To be engaged in a trade or business, the 
taxpayer must be involved in the activity with 
continuity and regularity and for profit. 
Commissioner v. Groetzinger, 480 U.S. 23, 35 
(1987). A sporadic activity, a hobby, or an 
amusement diversion does not qualify. Id. 

• Final Regs added the word “considerable.”



Good News: Special Rule for Rentals to 
Related Parties 

• Extends definition of “trade or business” 
for purposes of 199A beyond section 162 
to:

• The rental or licensing of tangible or 
intangible property to a related trade or 
business that is commonly controlled.

• Also allows aggregation of these 
businesses if requirements of 1.199A-4 
are met.

60



Special Rule for Rentals to Related Parties 

• Limited to situations in which related party is an 
individual or a relevant pass-through entity.

• Eliminates the ability to treat rental income 
from related C corporation as trade or business 
under this rule (proposed regulations allowed)

• May be able to use proposed regulations?

• Expands definition of related party to spouse, 
siblings, ancestors, lineal descendants

• Same persons or group of persons directly or 
by attribution own 50 percent or more of 
each 61



What does this mean?
• Rental income is considered QBI if rented to a 

commonly controlled trade or business (i.e. 
farmer). 

• This applies when related parties are individuals 
or entities (i.e. Mom rents to son)

• If rented to a C corporation, no longer covered 
by special rule unless you apply proposed 
regulations.
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WHAT ABOUT NON-FAMILY 
RENTALS?
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Trade or Business Safe Harbor - Rentals
• IRS Notice 2019-07, proposed revenue procedure

• Provides a safe harbor under which a rental real 
estate enterprise will be treated as a trade or 
business solely for purposes of IRC §199A.

Note: If an enterprise fails to satisfy the requirements 
of the safe harbor, the rental real estate enterprise 
may still be treated as a trade or business for purposes 
of § 199A if it otherwise meets the definition of trade 
or business in § 1.199A-1(b)(14).

• The safe harbor provides assurance for those who 
meet its parameters.
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Trade or Business Safe Harbor - Factors
• Maintain separate books and records to reflect income 

and expenses for each rental real estate enterprise;

• For taxable years < January 1, 2023, perform 250 or 
more hours of rental services per year with respect to 
the rental enterprise. 

• For taxable years > December 31, 2022, in any three 
of the five consecutive taxable years that end with 
the taxable year, 250 or more hours of rental services 
are performed per year with respect to the rental real 
estate enterprise; and

• The taxpayer maintains contemporaneous records, 
including time reports, logs, or similar documents.
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Trade or Business Safe Harbor - Records

• The contemporaneous records must include: 

• hours of all services performed;

• description of all services performed;

• dates on which such services were performed; and

• who performed the services.

• These records are to be made available for inspection 
at the request of IRS. 

• The contemporaneous records requirement does not 
apply to taxable years beginning prior to January 1, 
2019.
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Trade or Business Safe Harbor - Services
Rental services include the following:

• Advertising to rent or lease the real estate

• Negotiating and executing leases

• Verifying information contained in the prospective tenant 
applications

• Collection of rent

• Daily operation, maintenance, and repair of the property

• Management of the real estate

• Purchase of materials

• Supervision of employees and independent contractors

These activities may be performed by owners or employees, 
agents, or independent contractors of the owners. 67



Trade or Business Safe Harbor - Services
Time devoted to the following financial or investment 
management activities will not constitute rental 
activities and cannot be counted toward the 250-hour 
requirement:

• Arranging financing

• Procuring property

• Studying and reviewing financial statements or 
reports on operations

• Planning, managing, or constructing long-term 
capital improvements

• Hours spent traveling to and from the real estate
68



Excluded from Safe Harbor
The proposed revenue procedure excludes two types 
of rental arrangements from the protection of the safe 
harbor. These include:

• Real estate used by the taxpayer (or owner or 
beneficiary of a pass-through entity) as a residence 
for any part of the year

• Real estate rented or leased under a triple net lease
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Safe Harbor Requirements
• Must include a statement attached to the return 

specifying that the requirements of the revenue 
procedure have been satisfied. 

• The statement must be signed by the taxpayer, or an 
authorized representative of an eligible taxpayer or 
RPE, and it must say, 

• “Under penalties of perjury, I (we) declare that I 
(we) have examined the statement, and, to the 
best of my (our) knowledge and belief, the 
statement contains all the relevant facts relating 
to the revenue procedure, and such facts are true, 
correct, and complete.” 70



What does this mean?
• Cash rent landlords with little activity not likely QBI, no 

trade or business

• Crop share arrangements are different. Safe harbor 
seems not well designed for Form 4835 landlords. 

• If you attempt to meet parameters with more 
activity, could turn into SE tax liability.

• Avoid material participation

• Lots of provisions consider crop share landlords to be 
in active business

• Unless landlord only receives share (no inputs, advice 
to tenant, etc.) stronger argument for QBI.

• Must treat consistently: Must follow 1099-MISC 
requirements if treat rental as trade or business. 71



Center for Agricultural Law & Taxation

THE COOP PROVISIONS CONTINUE TO 
CAUSE STRESS. 

72



73


